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File No. 136423 (Tract 5)     

 

AUCTION CONTRACT FOR THE SALE OF REAL ESTATE 

 

 THIS AGREEMENT, Entered into this 29th day of July, 2023, by and between Pishny Four, 

LLC, a Kansas Limited Liability Company,  as Seller and 

_______________________________________________________________, as Buyer (collectively 

referred to herein as the “Parties”): 

 

 WITNESSETH:  That Seller, for the consideration mentioned agrees to sell to Buyer, or heirs, 

successors and assigns of Buyer, the following real estate, to wit: 

  

 See Exhibit “A” (402 E. Elm, Waterville, KS  66548)  

 
Seller’s interest in mineral rights, if any, will transfer to Buyer at closing. 
 
Regarding water rights, there are no water rights appurtenant to this tract.   Buyer acknowledges 
that Seller makes no warranty regarding Buyer ability to obtain appropriated water rights for this 
tract through the Kansas Division of Water Resources.  

 
All material showing acres are estimates and actual acres have been determined by a Survey.  The 
purchase price will not change due to actual acres being greater or less than the acres shown in any 
materials.  
 
(Shown as “Tract 5” on Midwest Land & Home sale bill and subject to the terms contained 
herein); 
 
SUBJECT TO (i) 2023 taxes and general and special assessments, (ii) any and all easements, 
controlled access rights, reservations, restrictions, covenants, roadways, rights of way, 
encumbrances, exceptions, agreements documents, orders, certificates, resolutions, building 
restrictions and other matters of record (iii) all encroachments and matters and potential claims of 
adverse possession, both of record would be shown by an accurate survey or inspection of the real 
property, (iv) underground and overhead cables, lines and utility services, and other matters which 
would be disclosed by a physical inspection of the Property, (v) and all existing zoning ordinances, 
laws, codes, statutes and subdivision regulations affecting the Property, and (vi) riparian rights, 
and accretion, erosion and avulsion by reason of future changes of location of the river.    
 

Buyer acknowledges that the property has been subdivided from a larger parcel and that a part of 

the property that Buyer with might be subject to USDA programs and that other parties have 

purchased adjoining land subject to USDA programs.   The Buyer and all other purchasers from 

said parcel will be required to execute documents relating to the proration of crop acres for 

purposes of USDA programs.   Buyer agrees to cooperate with the Buyers of the surrounding 

property to accomplish proration of the crop acres.   Buyer acknowledges that neither seller, 

Realtors nor the title company/escrow agent have any control over other purchasers and Buyer 

agrees to hold seller, Realtors and the title company/escrow agent harmless from any loss or 

damages related to or incurred by Buyer as a result of another purchaser failing to agree to the 

proration of crop acres by the USDA.   This provision will survive the closing and not merge with 

the deed.  
 
Buyer accepts the Real Estate subject to all applicable zoning ordinances and other codes and 
regulations imposed by governmental authority. Seller makes no warranty, either expressed or 
implied regarding the zoning classification of the Real Estate, and Buyer acknowledges that Buyer 
takes the Real Estate subject to the current zoning classification and that any intended use of 
Buyer of the property not within said classification may require a change in zoning classification 
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for the property and that is not a contingency of this sale.  

 

 TOGETHER WITH the Refrigerator, Oven/Range, clothes Washer, clothes Dryer and Fuel 

Barrels. 

 

1. Buyer agrees to purchase the described Real Estate, and to pay to Seller the sum of  

($__________________________) in the manner following: 10% of said purchase price, being 

($______________________________), on the signing of this contract, to be held in escrow with 

Charlson & Wilson Bonded Abstracters, Inc., Manhattan, Kansas, as earnest money to the date of 

closing and then applied to the purchase price; and the balance of said purchase price, to  be paid on 

the Closing Date, with the Closing Date to be on or before September 6, 2023.  

  

2. Buyer Acknowledgments 

a. Buyer acknowledges that the earnest money deposit is non-refundable and that this contract is 

not contingent upon financing nor the property appraising for the purchase price.  

 

b. Buyer acknowledges that they have completed all inspections of the Real Estate prior to the date 

of this contract, and Buyer accepts the Real Estate in "existing condition" without further 

requirement or warranty from Seller. Buyer acknowledges that such party has made all desired 

inspections of the Real Estate, is aware of the condition of the Real Estate, and has not relied 

upon any representations from Seller or Seller's agent(s) concerning the condition of the Real 

Estate. Seller neither offers nor extends any express or implied warranties with regard to the 

condition of the Real Estate. Buyer further acknowledges that the purchase price set forth herein 

was negotiated after consideration of all defects of which Buyer was aware or reasonably should 

have been aware.  

 

c. Buyer acknowledges that all information provided by Seller or Seller’s agents is from reliable 

sources, however, Buyers acknowledge that they verified any information that they relied upon 

to bid and purchase this property prior to the Auction.   Seller expressly disclaims any liability 

for errors, omissions or changes regarding information provided to Buyer prior to the Auction.  

Buyer acknowledges that they have not relied upon any representations made by Seller or 

Seller’s agents and that they relied upon their own inspections of the property and opinions from 

parties other than the Seller or Seller’s agents and that they conducted said inspections prior to 

the Auction.   The buyer acknowledges that statements made prior to or during the auction take 

precedence over all printed material.  

 

d. Buyer further acknowledges that (i) neither Seller, nor any principal, agent, attorney, officer, 

employee, broker or other representation of Seller has made any representations or warranties of 

any kind whatsoever, either express or implied, with respect to the Property or any of such 

related matters, and (ii) that Buyer is not relying on any warranty, representation, or covenant, 

express or implied, with respect to the property and is buying the Property in its “as-in” 

condition with all faults.  In particular, but without limitation, Seller makes no representations or 

warranties with respect to the use, condition, including without limitation the condition of the 

soils or groundwaters of the Property and the presence or absence of toxic materials or hazardous 

substances on or under the Property, occupation or management of the Property, compliance 

with applicable statutes, laws, codes, ordinances, regulations or requirements relating to leasing, 

zoning, subdivision, planning, building, fire, safety, health or environmental matters, compliance 

with covenants, conditions and restrictions (whether or not of record), other local, municipal, 

regional, state or federal requirements, or other statutes, laws, codes, ordinances, regulations or 

requirements.  Buyer acknowledges that it is knowledgeable in real estate matters, and that 
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closing with Buyer will be deemed approval by Buyer without reservation of all aspects of this 

transaction, including but not limited to the physical condition of the Property, the use, the title, 

and the financial aspects of the operation of the Property.  

 

e. The escrow agent reserves the right to require the balance of the purchase price to be  provided 

by bank wire transfer to the escrow agent’s financial institution at or prior to the Closing Date. 

Notwithstanding the definition of good funds in Kansas law, it is agreed by the Parties that funds 

to close must be fully settled and unconditionally credited to the account of the escrow agent at 

or prior to the Closing Date.  

 

f. NOTE:  KSA 58-3078 – effective July 1, 2008:  Kansas law requires persons who are convicted 

of certain crimes, including certain sexually violent crimes, to register with the sheriff/police 

director of the county in which they reside. If you, as Buyer, desire information regarding those 

registrants, you may find information on the homepage of the Kansas Bureau of Investigation 

(KBI) at http://www.kansas.gov/kbi or by contacting the local sheriff’s/police director’s office.  

 

g. Every buyer of residential real property is notified that the property may present exposure to 

dangerous concentrations of indoor radon gas that may place occupants at risk of developing 

radon-induced lung cancer. Radon, a class-A human carcinogen, is the leading cause of lung 

cancer in non-smokers and the second leading cause overall. Kansas law requires sellers to 

disclose any information known to the seller that shows elevated concentrations of radon gas 

in residential real property. The Kansas department of health and environment recommends 

all homebuyers have an indoor radon test performed prior to purchasing or taking occupancy 

of residential real property. All testing for radon should be conducted by a radon 

measurement technician. Elevated radon concentrations can be easily reduced by a radon 

mitigation technician. For additional information go to www.kansasradonprogram.org.  

 

h. Buyer acknowledges that the improvements located on the subject property were built prior to 

1978 and that Buyer has received and read the U.S. Department of Housing and Urban 

Development’s notice regarding lead-based paint as outlined in the “Disclosure of 

Information on Lead-Based Paint and/or Lead-Based Paint Hazards”, made part of this 

contract and  set forth below: 

 

Disclosure of Information on Lead-Based Paint and/or Lead-Based Paint Hazards 

 

Lead Warning Statement 

 

Every purchaser of any interest in residential real property on which a residential 

dwelling was built prior to 1978 is notified that such property may present exposure to 

lead from lead-based paint that may place young children at risk of developing lead 

poisoning. Lead poisoning in young children may produce permanent neurological 

damage, including learning disabilities, reduced intelligence quotient, behavioral 

problems, and impaired memory. Lead poisoning also poses a particular risk to pregnant 

women. The seller of any interest  in residential real property is required to provide the 

buyer with any information on lead-based paint hazards from risk assessments or 

inspections in the seller’s possession and notify the buyer of any known lead-based paint 

hazards. A risk assessment or inspection for possible lead-based paint hazards is 

recommended prior to purchase. 

 

Seller’s Disclosure: 

http://www.kansas.gov/kbi
http://www.kansasradonprogram.org/
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Seller has no knowledge of lead-based paint and/or lead-based paint hazards in the 

housing. 

Seller has no reports or records pertaining to lead-based paint and/or lead-based paint 

hazards in the housing. 

 

Purchaser’s Acknowledgment: 

Purchaser has received the pamphlet Protect Your Family from Lead in Your Home. 

Purchaser has waived the opportunity to conduct a risk assessment or inspection for the 

presence of lead-based paint and/or lead-based paint hazards. 

 

Certification of Accuracy:  The parties to this contract have reviewed the information 

above and certify, to the best of their knowledge, that the information they have provided 

is true and accurate. 

 

i. Buyer shall have possession of the Real Estate on the date of closing of this transaction at 5:00 

P.M. Notwithstanding the foregoing, it is possible that part of the Real Estate is subject to tenants 

rights in the real estate, being an agricultural lease, which will not be determined until after the 

Auction.  Buyer acknowledges that they will be responsible for terminating any agricultural lease 

should a portion of the property turn out to be subject to an agricultural lease.     Buyer 

acknowledges that they will not receive any portion of the rent for the current crop year for said 

land that might be subject to an agricultural lease.  

 

3. Seller Rights and Responsibilities 

a. Seller shall execute to Buyer a Special Warranty Deed conveying the Real Estate to Buyer, in fee 

simple, free and clear of all liens and encumbrances, subject only to exceptions hereinbefore 

stated. Said deed, together with a copy of this agreement, shall be deposited in escrow with 

Charlson and Wilson Bonded Abstracters, Inc., Manhattan, Kansas, until the Closing Date, when 

said deed shall be delivered to the Buyer. 

 

b. Seller shall furnish to Buyer prior to the Closing Date, the cost to be shared as stated in Section 

5(a), a commitment for a standard owner's policy of title insurance from Charlson and Wilson 

Bonded Abstracters, Inc., showing marketable title in Seller, subject to exceptions hereinbefore 

stated. Buyer shall make any objections relative to the marketability of the title in writing to 

Seller prior to the Closing Date, and any objections not so furnished shall be deemed waived by 

Buyer. The owner's policy of title insurance shall be issued following the Closing Date, and shall 

insure Buyer against loss or damage to the extent of the purchase price by reason of defects in 

Seller's title to the Real Estate, subject to exceptions hereinbefore stated and exceptions noted in 

Schedule B of said policy.  

 

c. Seller shall have not more than 30 days after the Closing Date to remedy any title defects, and if 

legal proceedings are necessary, they shall be commenced promptly and prosecuted to 

completion. The Closing Date of this sale shall be extended until title or other work necessary to 

render the title marketable shall be concluded. If Seller is unable to furnish marketable title as 

provided by the 30 days after the Closing Date, then this contract shall terminate, and all monies 

paid by or on behalf of Buyer, if any, shall be returned to Buyer, and the escrow agent shall 

return the deed to Seller, and all parties shall be released from further liability hereunder. Buyer 

shall not have a claim against Seller should the consummation of this contract be prevented 

because of the inability of the Seller to deliver marketable title. The Title Standards adopted by 

the Kansas Bar Association and the Kansas Marketable Title Act shall control in the case of 

dispute between the Parties.  
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d. Seller shall bear all risk of loss or damage to the Real Estate to the Closing Date. Seller agrees to 

carry existing fire and extended coverage insurance on the Real Estate to the Closing Date, after 

which Buyer shall be responsible for maintaining said insurance. In the event of loss or damage 

to the Real Estate prior to the Closing Date, the proceeds of any fire or other insurance coverage 

pertaining to the same shall be used to restore said Real Estate to the condition it was in prior to 

such loss; but if such proceeds are inadequate to pay the cost of such restoration, then this 

contract may be terminated by either Party. In the event of such termination, the escrow agent 

shall, upon demand, return the earnest money, if any, and all papers deposited by Buyer to Buyer 

and all papers delivered by Seller to Seller, whereupon all parties shall be released from further 

liability hereunder. Notwithstanding the provisions herein, should any loss exceed 10 percent of 

the purchase price, then Buyer or Seller  may elect to terminate this contract. Seller hereby 

warrants that Seller has not received payment for any insured loss in regards to the Real Estate 

for which repairs have not been completed in accordance with the insurance adjuster’s estimate 

of repairs. 

 

e. Seller has had the Real Estate surveyed prior to the Closing Date. Seller shall pay all costs 

associated with said survey. 

 

f. Seller shall also create and provide a utility easement from the City Water meter to the dwelling 

tract for the water line over, under and across the surrounding real estate.  Seller to pay the cost 

of preparing and recording said easement prior to or at closing.  

 

4. Taxes 

a. Seller shall pay all general taxes and installments of any special assessments levied against the 

Real Estate for the calendar year preceding the year in which closing occurs and all prior years. 

General taxes and installments of any special assessments for the year in which closing occurs 

will be prorated to Closing Date; real estate taxes for the current year shall be prorated using the  

estimated amount of 2023 taxes provided by the Marshall county appraiser. Proration of taxes at 

closing between the parties based upon this estimated amount will be final. Buyer assumes any 

real estate taxes not yet due and payable, from and after the Closing Date. Neither Seller, the 

Seller's agent(s) nor the escrow agent shall be responsible for the payment of any increase in 

taxes resulting from reassessment, classification or increase in mill levy after the date of closing. 

 

5. Costs 

a. The Parties shall share equally in the cost of document drafting and escrow/settlement services 

from Charlson and Wilson Bonded Abstracters, Inc. ($400.00), and the cost of the premium for 

an owner’s policy of title insurance. Buyer agrees to pay all mortgage closing costs and fees, 

including the appraisal fee, credit report fee, the premium for the loan policy of title insurance 

and for recording the deed and mortgage, and for any inspection fees, but acknowledges that this 

contract is not contingent upon any of these items.  

 

b. Regarding the propane tank and propane remining in the tank at closing, Seller owns the propane 

tank and said tank is transferred to Buyer at closing with any remining propane in the tank 

becoming the property of Buyer at closing, with Buyer not required to reimburse Seller for said 

propane.  

 

6. Default 

a. Seller or Buyer is in default under this contract if either fails to comply with any material 

covenant, agreement or obligation within any time limit required by this contract. Following a 

default by either Seller or Buyer under this contract, the other party shall have the following 
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remedies, to wit: 

 

i. If the Seller defaults, Buyer may  pursue any remedy and damages available at law or in 

equity, including an action for specific performance; 

 

ii. If Buyer defaults, Seller may terminate this contract by written notice to Buyer and, at 

Seller's option, (i) either retain the earnest money, if any, as liquidated damages and not 

as penalty, as the Seller's sole remedy, or (ii) pursue any other remedy and damages 

available at law or in equity, or Seller may elect to treat this contract as being in full 

force and effect and Seller shall have the right to an action for specific performance or 

damages or both. 

 

7. Disclosures/Agents/Commission 

a. The real estate firm/firms involved in this transaction are agents only, not parties to this contract, 

and will in no case be held liable to either party for performance of any term or condition of this 

contract or for damages for non-performance. Buyer acknowledges that said firm/firms have 

made no representations and have given no express or implied warranties with regard to the 

condition of the Real Estate. The Parties agree that the real estate firm/firms shall not be 

responsible for the conduct of third parties providing specialized services whether those services 

were arranged by Seller, Buyer or the real estate firm/firms on behalf of either.  

 

b. The Parties agree that the real estate licensees involved in this transaction are not experts 

regarding whether any environmental or health hazards, defects in the mechanical equipment 

or systems, structural defects, or damage from wood destroying organisms exist in and on 

Real Estate. The Parties shall seek expert advice and obtain inspections to determine such 

conditions exist in and on the Real Estate. If inspections are not performed regarding all or 

part of the Real Estate, Buyer is bound by whatever information an inspection would have 

revealed, and waives any claim, right or cause of action relating to or arising from any 

condition of the Real Estate that would have been apparent had such inspections been 

performed. 

 

c. Buyer shall not sell, assign or transfer this contract or any interest under it, or any interest in or to 

said Real Estate prior to the Closing Date, without first obtaining the written consent of Seller. 

Except that either party may assign their interest for the sole purpose of a 1031 exchange as 

stated below.  

 

d. Section 1031 Exchange:  The Parties to this contract acknowledge and agree that either party 

may wish to make this transaction a part of an exchange or trade for other property pursuant to 

IRC Section 1031. In the event either party chooses to effectuate such exchange or trade, the 

other party shall cooperate fully in executing such documents as may be reasonably necessary to 

consummate such exchange or trade, including real estate contracts. The cooperating party shall 

incur no liability or cost in connection with said exchange or trade, and the trading party shall 

indemnify cooperating party against any liability in connection with such exchange or trade. 

Either party that decides to complete a 1031 exchange agrees to give the other party notice 

of their intent to do so within a reasonable time prior to the closing date so that the closing 

date is not delayed.  

 

e. DISCLOSURE:  Pursuant to applicable state law, Midwest Land & Home, notifies the 

undersigned Buyer in writing as part of this contract as follows:  The licensee will be acting 

as agent of the Seller with the duty to represent the Seller’s interest, the licensee will not be 

acting as the agent of the undersigned Buyer, and all information given to licensee will be 
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disclosed to Seller; 

 

f. DISCLOSURE OF ALTERNATIVE AGENCY RELATIONSHIPS:  By signing this Contract, 

the Parties acknowledge that the agency relationships described herein were disclosed to each of 

them and/or their respective agents pursuant to applicable state law prior to execution of this 

agreement. The Parties also acknowledge that the Real Estate Brokerage Relationships brochure 

is not required to be provided to them, pursuant to K.S.A. 58-30,110(a)(3)(D), when the Real 

Estate is sold at public auction.  

 

g. Seller acknowledges that Charlson & Wilson Bonded Abstracters, Inc., will pay Midwest Land & 

Home, its commission based on the purchase price set forth herein pursuant to the listing 

agreement between Seller and Midwest Land & Home from the escrow proceeds at date of closing 

of this transaction. 

 

8. Miscellaneous 

a. Charlson and Wilson Bonded Abstracters, Inc., Manhattan, Kansas, is appointed as escrow agent 

for this sale and shall have the authority to do whatever necessary to aid in the handling of this 

escrow. In accepting any funds or documents delivered hereunder, it is agreed and understood 

that, in the event of disagreement between the Parties to this contract, the escrow agent reserves 

the right to hold all money and documents concerning this escrow until the Parties agree or until 

delivery is legally authorized by final judgment or decree from a court of competent jurisdiction. 

The escrow agent may bring an appropriate action or proceeding for leave to deposit said money 

and/or documents in court pending such determination, and shall have the right to employ 

attorneys for the reasonable protection of the escrow property, and of itself and shall have the 

right to reimburse itself out of any funds in its possession for costs, expenses, attorney fees and 

its compensation, and shall have a lien on all money and documents held in escrow to cover 

same. The Parties agree that the escrow agent may retain any interest earned on escrowed funds 

and that if this contract is canceled by the parties or if the earnest money is to be forfeited or 

refunded, the amount to be distributed shall first be reduced by any unpaid charges for credit 

reports, appraisals, surveys, termite, mechanical and other inspections, and title investigation 

fees, if any, incurred by the escrow agent on behalf of the party receiving the funds. 

 

b. The parties acknowledge that the Escrow Agent does not pay interest to either party on earnest 

money or any other funds held by the Escrow Agent.  

 

c. This contract may be executed by facsimile or electronic signature by any party and such 

signature will be binding without delivery of an original signature being required. This contract 

may be executed in several counterparts, each of which will be considered an original, and all of 

which together shall constitute one agreement. 

 

d. This contract constitutes the complete agreement of the Parties concerning the Real Estate, shall 

supersede all previous agreements, whether oral or written, and may be modified only by a 

subsequent written agreement signed by all the Parties. 

 

e. The parties acknowledge that Todd A. Sheppard  is an attorney licensed in the State of Kansas, is 

employed by Charlson & Wilson Bonded Abstracters, Inc., and that he drafted this contract at 

the request of the Parties, according to their instructions. The Parties acknowledge that such 

party has had the opportunity to employ such party’s own independent attorney and/or tax 

advisor in regard to this contract. The Parties acknowledge that neither Todd A. Sheppard  nor 
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Charlson & Wilson Bonded Abstracters, Inc., represents the parties as an attorney in this 

transaction and, in the event of a dispute, the Parties will need to retain independent counsel. 

 

f. Time is of the essence of this contract and that all covenants and agreements herein shall extend 

to and be binding upon the respective heirs, executors, administrators, successors and assigns of 

the Parties.  

 

Seller:   

 

Pishny Four, LLC, a Kansas Limited Liability Company 

 

 

_____________________________________________  _______________ 

By: Norman Pishny, Managing Member    Date 

       

Buyer: 

 

 

_____________________________________________  _______________ 

        Date 

 

 

_____________________________________________  _______________ 

        Date 

 

Buyer Current Address: 

 

_____________________________________________ 

 

_____________________________________________. 

  

 

Phone Number: ________________________________. 

 

 

 

E-mail address: ________________________________. 
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Exhibit “A” 

 

(Tract 5 on the Auction bill and Survey.)  

 

A tract of land in the Southeast Quarter of the Southwest Quarter (SE 1/4 of the SW 1/4) of Section 

15, and the Northeast Quarter of the Northwest Quarter (NE 1/4 of the NW 1/4) of Section 22 all in 

Township 4 South, Range 6 East, of the 6th P.M., in Marshall County, Kansas, prepared by Clint J. 

Friedrichs, PLS #1709 on July 27, 2023, being more particularly described as follows:  

BEGINNING at the Southeast (SE) corner of the SW 1/4 of said Section 15; 

THENCE North 89°17'39" West along the south line of the SW 1/4 of said Section 15 for 595.08 feet; 

THENCE South 00°42'20" West for 750.32 feet;   

THENCE North 89°14'39" West for 110.00 feet;   

THENCE North 40°42'55" East for 66.00 feet; 

THENCE North 14°48'39" East for 62.00 feet;   

THENCE North 00°38'58" East for 212.00 feet;   

THENCE North 02°18'03" East for 535.00 feet; 

THENCE North 71°09'52" West for 89.00 feet;    

THENCE North 03°14'44" West for 72.00 feet;   

THENCE North 17°14'44" East for 194.00 feet; 

THENCE North 89°39'12" East for 667.00 feet to the east line of the SW 1/4 of said Section 15; 

THENCE South 00°39'57" West along the east line of the SW 1/4 of said Section 15 for 405.00 feet 

to the POINT OF BEGINNING. 

Containing 7.14 acres more or less. 


